Western State University College of Law

Fall 2010           Advanced Oral Advocacy 402A            Prof. Jeffrey Calkins

Honors Moot Court Team, Syllabus 2010-2011.
Class time:  Tuesdays, 4:30 to 6:30 p.m.
Adj. Profs:  Jeffrey Calkins and Joyce Keller

Text:  Bryan Garner and Antonin Scalia, Making Your Case:  The Art of Persuading Judges (Thompson, 2008). 
2 units


Welcome -- or welcome back -- to Western State’s Honors Moot Court Team for the year 2010 -2011.  And, we congratulate you on being selected for the current team.  We know, based on your performance in the Professional Skills II competition or in last year’s competitions, that you are definitely capable of doing very well in oral argument and brief writing.  

New policy concerning grades:  This year, the academic credit you receive for the first semester is being increased to 2 units.  Concomitant with this increase, you will receive upper division writing credit for your first semester work, which will focus on the preparation of two written briefs.  Those briefs will be graded.  You will also receive a grade in the second semester -- the semester in which you will be competing for the school as well.  

We recognize, of course, that this class is the Honors Moot Court class, meaning it is open only to a select group of some of the best students at Western State.  That means we are not going to apply any sort of strict grading curve.  There is no a priori reason, for example, why every team member in the class should not receive a grade that will be higher than his or her current GPA.  


On the other hand, your grades will have to be earned.  The administration of WSU and the faculty of the Honors Moot Program have done some self-assessment, and have concluded that while our program for the past two years has been relatively strong in preparing students for oral competitions around the nation, it has been lacking in preparing students for the brief writing component of those competitions.  We have noted a number of cases where a WSU team’s mediocre-scoring brief meant the difference between advancing or not advancing beyond the preliminary rounds.  This year we aim to correct that deficiency.  

Basis of grade:  Your grade in the first semester will be based entirely on the two briefs you turn in.  The basis of the grade will be an adaptation of the rubrics many competitions use to grade competition briefs.  But you will also need to “pass” oral presentations -- think of them as oral arguments -- based upon those briefs, and this matter requires a little more explanation.  


Preliminarily, oral presentations based on a written problem can present a bit of fairness problem:  Students who orally argue relatively earlier in the semester will have the advantage of being questioned on various aspects of their argument before students who go relatively later.  Then again, students who go relatively earlier in the semester will have the disadvantage of having less time to prepare their oral presentations.  

We have solved this fairness problem this way:  Your oral presentations will not count toward your grade.  (Though it may, as explained below, make a difference in terms of your second semester competition or your partner in that competition.)   The briefs will all be turned in the same date and will all be graded according to the same rubric.


Your grade for the second semester will be based entirely on one brief -- the brief you will submit to Professors Calkins and Keller seven days before your formal brief is due to your competition.  (Waivers for this seven-day deadline may be obtained from Professor Calkins for team members who are faced with extraordinarily short lag times between the posting of their problem and the date the brief is due.  (E.g., if you don’t get your problem until three weeks before the brief is due, a waiver can be obtained shortening your due date to Professors Calkins and Keller to, say, two days before the brief due date to the competition.)

Please also note in this regard that if your second semester brief (the one due to Professors Calkins and Keller seven days before it is due to the competition) is substandard, such that you and your teammate are “dead on arrival” because of a probable poor brief score, the school reserves the right to cancel your competition or take any appropriate lesser sanction.

New class format:  Accordingly, this year, for the first semester, each class session will have a “two-tier” format.  The first hour will be exclusively taught by Professor Calkins, and will be exclusively devoted to brief writing.  The second hour (except for the first two class sessions) will be devoted exclusively to oral presentations.  Professor Joyce Keller will join the class the second hour and presentations will be evaluated by both Professors Calkins and Keller.

New policy toward team formation:  We have also noticed that while students often do a very good job of selecting partners for competitions, they sometimes don’t.  Another weakness our self-assessment has revealed is that WSU has fielded over the past two years a number of teams with one very strong team member . . . and one, well let us say, not-so-strong team member.  Again, a number of WSU teams might have advanced in their respective competitions except for the weak team member.

To remedy the “strong-weak” problem, no given team pairing will be final until the last possible moment, which is generally the date registration for a given competition opens (often late October or early November or even later).  And all team pairings will be subject to the approval of both Professors Calkins and Keller.  


An exception to this rule will be made for (1) veteran teams who (2) advanced beyond the preliminaries in their previous year’s competition, and who (3) still mutually want to stay together.  (For example, WSU’s team which last year made the finals of the Cardozo Intellectual Property competition is obviously going to stay together.  As the saying goes, “Don’t change a winning game.”) 


New policy for oral argument presentations in the Fall semester:  Because teams will not be finalized until the last possible moment, unlike previous years, oral presentations will be done individually.  


The oral presentations will start at 5:30, and will go for 13 minutes. (We selected 13 minutes for two reasons:  (1) In most competitions each competitor is allotted 15 minutes, but, when arguing for the appellant or petitioner, the advocate usually reserves 2 minutes.  (2) We hope to work in at least three student presentations, plus critiques, per class session.)  


You will present oral argument on behalf of the “client” whose brief you are then writing.  (Thus you will have the chance for a certain amount of feedback for your two written briefs in the very process of giving your presentation.)  As mentioned above, we anticipate, with feedback, completing at least three student presentations per class session.


As was the case last year, you will be grilled in your presentation.  To be sure, real courts and real judges rarely engage in such “third-degree” tactics.  Unfortunately, a tradition has arisen in the “moot court world” of subjecting competitors to a series of probing, sometimes valid and informative, but sometimes obnoxious, stupid and irrelevant questions.  You have to learn to deal with that.  While we can promise no obnoxious, stupid or irrelevant questions in class, we will quiz you extensively on the facts of your case, the relevant case law, and the attendant jurisprudential and policy issues.  Expect that in every practice you will encounter a “very hot” bench, and it will be unlikely that you will be able to give your prepared oral argument without significant interruption.  This is intended to train you to handle the most competitive circumstances and still be able to perform at a level of oral excellence.


Please also note:  There will be a dress code for all oral argument presentations:  Coat and tie for men, equivalent apparel for women.  At the competitions, a dark conservative suit will be mandatory.  (You need one of those for job interviews in any event.)  For practices, coat and tie (or female equivalent) is the least we expect.  You might as well get used to arguing “in costume” now, because that is how you will be dressed for the competition.

New attendance policy:  Because of the increase in units, all students must attend all class sessions in accordance with normal WSU class attendance policies.


Reading:  We will make use of three different sets of text in the Fall semester.  First will be selections from the Garner-Scalia text on general advocacy.  We will make no bones about this one:   It is perhaps the finest compilation of advice on advocacy, both oral and written, around.  It will serve you well in your legal career.  We wish we had this book in law school.  

In addition to the Garner/Scalia text, Professor Calkins will e-mail you texts of his class lectures and outlines in certain select areas of legal writing.


Finally, there will be “hard copy” class handouts.  These will generally be copies of (1) critiqued briefs submitted in the past by WSU teams and (2) critiqued high-scoring briefs from selected competitions in which WSU teams have in the past competed.


Same goals:  We want to field “winning” teams in regional and national moot court competitions throughout the country.  “Winning” is defined as advancing beyond the “prelims” in your competition.  “Winning with Distinction” is defined as making it to the semi-finals.  “Winning Spectacularly” is defined as taking the whole enchilada, to which we all aspire.  

Same long-term strategy:  We have noticed that, generally speaking, “veteran” teams tend to do better than “rookie” teams.  (Duh!  -- go figure.  Experience counts.)  It is thus our goal that our rookie teams have a sufficiently rewarding and positive experience their first year so that they “re-enlist” for the next year.

Same short-term strategy:  Moot court competitions tend to concentrate in a small group of core subjects with which most second-year law students will have some familiarity.  Thus, a relatively large number of competitions around the country focus on constitutional law and criminal procedure.  We have also noticed that even some competitions in relatively “exotic” areas of the law (like Whittier’s Juvenile Law Competition) often do not actually involve the intricacies of the ostensible subject matter of the competition, but really present problems in constitutional law.  And we recognize that students have different interests, even early in their second year.  


Accordingly, team members will be able to select from a group of about six topics for their briefs and oral arguments.  These topics will generally center on cases which the United States Supreme Court has accepted for its own 2010-2011, or “hot” topics in the specialty areas of intellectual property and corporate law.  Generally speaking, it is from such topics that most competition-writers derive their competition’s problem.  

 
New policy on WSU payment for competitions:  WSU is committed to strengthening its moot court program, which has already enjoyed some considerable success over the past two seasons.  The school pays registration fees, and reasonable travel expenses for its teams to and from competitions, including the expenses of a team’s coach.  But the school wants value for its money.  Students must demonstrate some substantial potential for success in their competitions before it can foot the bill.

Accordingly, your individual expectancy of being sent to a competition is contingent upon a satisfactory first semester performance, particularly in the written briefs.  In a word, going to a competition is not automatic.  Both Professors Calkins and Keller must agree that your work, both written and oral, in the first semester merits being sent on a competition.  


Please note in this regard:  Many competitions open up in late October.  So it will be your performance on your first writing assignment and your first oral argument presentation that, in most cases, will serve as the basis for the decision as to whether you will be sent, at WSU-expense, to a given competition.

Semi-new policy on competition selection:  We have also discovered that not all moot court competitions are created equal.  Some are run very fairly, with prepared judges, respect for due process, and equal treatment of teams under -- well, if not “equal treatment under law,” at least “equal treatment under their own rules.”   Other competitions, we have discovered to our dismay, are not run fairly:  They sometimes include students playing judge, ad hoc rules, and unequal or haphazard treatment of teams.  

Which is all by way of saying that your selection of a competition is subject to faculty and administration veto.  WSU has a certain amount of “book” (accumulated experience) on various competitions, a number of which we have discovered are simply not worth the student time and school expense invested.


There is one more thing in regard to competition selection.  Some competitions entail higher travel expenses than others.  (Obviously it costs less to send a team to Whittier’s Juvenile Law competition than across the country to North Carolina’s Craven Constitutional Law competition.)  Some competitions are more difficult to get to, or to get into, or significantly less prestigious, than others.  Thus any selection of a competition is also subject to veto for financial or “cost-benefit” considerations.


Coaches:  One area where our program has had considerable success is with its coaches for the individual teams.  If possible, each team will have a coach who will accompany the team to a competition and work with it intensively just prior to the competition.  Coaches are traditionally drawn both from WSU’s full-time and adjunct faculty, and from local practitioners, including WSU alums, who have expertise in the substantive area of the competition.  We have had success with both kinds of coaches.

The schedule:  Because we do not, as this syllabus is being written in June 2010, know exactly which invitees among the new class will accept the invitation to be on the team, we cannot list the students scheduled for oral argument practice until enrollment closes in early August.  And because the Supreme Court does not finish announcing all the cases it will accept for the next term until June 30, we will not list the problems and topics until sometime in July at the earliest.  Accordingly, you will be sent a complete schedule after enrollment closes.  For the time being however, we can provide you with a schedule of relevant deadlines in terms of your two written assignments.  Again, this schedule is tentative, and subject to change: 

August 24, 2010:


Reading:  Garner/Scalia Making Your Case pages 82 through 101.

First hour:  Introduction; review Supreme Court and federal appellate court briefing formats; discussion of the six topics for briefing and oral presentation and selection thereof; discussion of first brief writing assignment.

Note:  Preliminary draft of first brief writing assignment will be due October 6, 2010. 


Second hour:  Review and critique of selected “winning” briefs (class handout).


October 31, 2010:


Reading:  Garner/Scalia Making Your Case pages 3 through 38.


First hour:  The importance of the standard of review for all advocacy.


Second hour:  Review and critique of previous WSU briefs (class handout).
  
September 7, 2010:

Reading:  Prof. Calkins’ E-lecture on “Sentences and Paragraphs:  Questions of Choice.”

First hour:  In-depth discussion of sentences and paragraphing; discussion based on class handout of exemplars.


Second hour:  Oral presentations from these students

September 14, 2010:


Reading:  Prof. Calkins’ E-lecture on “Respect ‘Authoritah’:  Why Most Lawyers Don’t Know Their Own Case”; Garner/Scalia Making Your Case pages 41 through 51.

First hour:  Discussion of alternative ways to use legal authorities in briefing; discussion based on class handout of exemplars.


Second hour:  Oral presentations from these students:


September 21, 2010:  


Reading: Prof. Calkins’ E-lecture on “Flow and Structure”; Garner/Scalia Making Your Case pages 61-75, 80-81.

First hour:  Discussion of alternative forms of brief structure in relation to typical format rules.


Second hour:  Oral presentations from these students:  


September 28, 2010:  


Reading:  Prof. Calkins’ E-lecture on “Readability, or Legal Writing Is Not About Doing a Glorified Tax Return”


First hour:  discussions of readability in brief writing.


Second hour:  Oral presentations from these students:
  
October 5, 2010:

Reading:  Prof. Calkins’ E-lecture on “Keeping Emerson’s Hobgoblins at Bay:  The Importance -- duh -- of Proofreading”; Garner/Scalia Making Your Case page 136.

First hour:  Citation exercises; in-class proofreading exercises based on handouts.

Second hour:  Oral presentations from these students:


October 12, 2010:


Turn in preliminary draft of first brief


Note:  Final draft of first brief for grade due October 20.

Hand out the problems for the second brief.  

First hour discussion:  The 2010-2011 Supreme Court docket.


Second hour:  Oral presentations from these students:

October 19, 2010:  


First hour:  Return preliminary drafts of first brief for in-class review and discussion.

Second hour:  Oral presentations from these students:  


October 26, 2010:


Turn in first brief for grade.


Reading:  Prof. Calkins’s E-lecture on “It was a simple statement.  A good statement.  So good it sounded like a bad Hemingway Parody:  Writing the Facts”; Garner/Scalia Making Your Case pages 93-96.


First hour:  Discussion based on class handout of exemplars; discussion of six new topics for briefing and oral presentation.


Note:  Preliminary draft of second brief writing assignment will be due November 9, 2010.  


Second hour:  Oral presentations (based on the first set of topics) from these students:


November 2, 2010:

Reading:  No reading. 


First hour:  Discussion based on class handout of exemplars.

Second hour:  Oral presentations from these students: 


November 9, 2010:

Reading:  Prof. Calkins’ E-Lecture on “Biting the soundbite:  Legal Research Means, Like, Duh, Reading Stuff.”


First hour:  Discussion of legal research techniques


Second hour:  Oral presentations from these students:


November 16, 2010


Turn in preliminary drafts of second brief writing assignment.

Reading:  Prof. Calkins’ E-Lecture on “Style:  The Final Frontier”; Garner/Scalia Making Your Case pages 107-136.

First hour:  Class discussion based on reading

Second hour:  Oral presentations from these students:


November 23, 2010


No reading.


First hour:  Return preliminary drafts of second brief for in-class review and discussion

Second hour:  Oral presentations from these students.


November 30, 2010 -- final class session.


Turn in final drafts of second brief writing assignment.


First hour:  Post-mortem on second brief writing assignment.

Second hour:  Oral presentations from these students:
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