WESTERN STATE UNIVERSITY
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CIVIL PROCEDURE I, Sections 141 A and B
REVISED  8/4/10
SYLLABUS AND COURSE POLICIES – Fall 2010
Professor Don Daucher

Office:  Faculty Suites, Third Floor

Phone:  714 459 1142

Email:  ddaucher@wsulaw.edu
A.
Objectives:

This three (3) credit, semester-long course is the first half of the required six (6) credit courses which will explore the procedure which governs civil (as opposed to criminal) disputes.  During the fourteen weeks of the course you will:
1.
Explore the basic issues of Civil Procedure including personal and in rem jurisdiction, subject matter jurisdiction, forum choice, pleadings, what law applies, joinder and supplemental jurisdiction and learn of the framework and practical issues that lawyers encounter in handling a civil dispute;

2.
Come to appreciate the procedural structure as a part of the overall litigation system by gaining an understanding of the policies and goals that underlie the structure;

3.
Learn something of the procedural relationship between the laws and tribunals of the various jurisdictions (e.g., state vs. federal; and state A vs. state B);
4.
Observe how and why law changes over time; and

5.
Begin to develop the analytic and strategic skills necessary for success in law school and in the practice of law.  In other words, you will begin to “think like a lawyer”.

B.
Required Texts:
1.
Freer & Perdue, Civil Procedure: Cases, Materials & Questions (“Freer & Perdue”), 5th ed. LexisNexis, 2008
2. 
2010 Supplement to Freer & Perdue (allegedly available free in the Study Aids section of the Lexis/Nexis Law School website at www.lexisnexis.com/lawschool/).  You are responsible for figuring out which pages from the supplement correspond to the assigned readings (pretty easy to do) and reading those pages.
 
3.
Federal Rules of Civil Procedure, Thomson West, 2010-11 Educational Edition (the “Rules”)
C.
Suggested Supplemental Reading (you may purchase these books, they may be available in the library or they may be available on short term loan from me):

1.
Glannon, Civil Procedure, Examples and Explanations, 6th ed. Aspen, 2008 (“Glannon 
Examples”)

2.
Glannon, The Glannon Guide to Civil Procedure, 2d Ed. Aspen, 2009 (“Glannon Guide”) 
3.
Shreve & Raven-Hansen, Understanding Civil Procedure, 4th ed. LexisNexis, 2009
4.
Friedenthal, Kane & Miller, Hornbook on Civil Procedure, 4th ed. West, 2005

D.
Schedule Changes and Make-Up Classes:

The class will not meet on either Labor Day, Monday, September 6 or Monday, November 29.  Instead there will be two make-up classes.  Section A will meet at 9 am on Friday, September 17 and  9 am on Friday, November 19.  Section B will meet at 4:30 pm on Thursday, September 16 and 4:30 pm on Thursday, November 18.  As the class schedule is presently configured these make-up classes should not conflict with other classes.
E. 
Preparing for the Classroom:

The centerpiece of this course will be the Federal Rules of Civil Procedure (“FRCP”) which is the code of civil procedure applicable in civil litigation in federal court and which has been adopted by many state courts, but not California.  However, Civil Procedure law is derived from a wide variety of primary legal authorities besides the FRCP.  For example, the law of personal jurisdiction is largely constitutional case law while the subject matter jurisdiction of federal courts is defined by Article III of the United States Constitution and federal statute.  In addition, even where a FRCP or statute or constitutional provision seems to govern a particular procedural issue, courts have provided their interpretations (sometimes conflicting) through case law. 


Therefore, although this course deals with “procedural rules,” we will heavily employ the same “case method” which you will also encounter in your other courses such as contracts and torts.  To prepare for class, you must read the assigned materials (see week by week reading assignments list, infra) carefully such that you understand them.  In particular you should brief the cases found in the reading.  A case brief may be handwritten or typewritten.  It may be on paper or on your computer.  While there is no one, perfect way to brief a case, I have attached my brief of the International Shoe case (p. 36 in the casebook) to the end of this syllabus as an example.  A brief should be long enough to contain the important information and short enough to be a useful summary.

Along with the specific pages from Freer & Perdue contained on the following chart you must also read the pages from the Supplement that correspond to the readings in assigned materials.  Since the Supplement is not available yet we do not know yet what those pages are but they are very easy to figure out.

When, during the course of your assigned reading, you encounter references to a FRCP. or to a federal statute or constitutional provision, you are required, as part of your preparation for class, to look them up in your rules book and read them carefully.  Also, most of the FRCPs in the rule book are followed by Advisory Committee Notes, which are the FRCP equivalent of the legislative history.  These notes are a valuable resource to help you to understand the rules and you should, as a part of your preparation for class, read these as well.

The Glannon recommended reading texts are particularly helpful.  They are relatively easy to read, are sometimes entertaining and contain questions and answers; the Glannon Guide text contains multiple choice questions followed by the answers and the Glannon Examples text contains questions followed by narrative answers.  The feedback is immediate and they are very good practice for your exams. 

In addition to the required and recommended texts, there is another learning resource available to you at your option.  The resource is a set of computer-aided exercises known as “CALI” that is located in the computer lab in the Library.  You can perform these exercises in the computer lab or make copies for your home use.  The CALI exercises cover a variety of civil procedure topics and can be a valuable way to strengthen your ability to deal intelligently and creatively with the issues and concepts explored in class.  Maximum benefit can be derived by performing these exercises in teams of two or more students.
F.
Practice Questions, Exams and Grading:

Throughout the semester, I will be happy to review with students answers to practice exams and practice questions that I will distribute from time to time.  We will review some of these in class and you may choose to review some with me in my office.   Do not wait until the end of the semester to begin taking practice exams and answering practice questions.   I will also distribute at least one mid-term essay practice exam dealing with personal jurisdiction.

The will be a graded mid-term exam and a final exam.  The mid-term exam will be in essay format and the final exam will likely contain an essay, multiple choice and true/false explain the answer questions.  As of now the mid-term is scheduled for Monday, October 4 during the regular class hours.  The final exam has been tentatively scheduled for Thursday, December 16 at 1 pm..  Each student will receive a numeric final course grade which will consist of the sum of no more than 15% of the mid-term grade and no more than 85% of the final examination grade.  

I may administer announced or unannounced quizzes at the commencement of class or online.  The scores on any such quizzes will be factored into the final grade.

G.
Classroom Participation:

Legal education is a cooperative venture and oral communication skills will be important throughout your life.  Each of you must be prepared to participate in class on a regular basis. If you have not read the materials or do not have a brief for an assigned case, you are unprepared.  I will randomly call on people in class to describe cases or rules and to answer questions.  If you are unprepared, you should notify me before the start of the class and I will not call on you.  You may do this only once during the semester without penalty.  If you are unprepared and have not notified me beforehand or if you have already used your one pass for the semester you will be counted as “absent” for that class.


Among other reasons for you to be prepared is that it is fairly inconsiderate of the time and efforts or your fellow students to come to class unprepared.


PLEASE NOTE, HOWEVER, THAT THERE IS A SIGNIFICANT DIFFERENCE BETWEEN BEING UNPREPARED AND BEING UNABLE TO ANSWER A PARTICULAR QUESTION.  No one knows the answer to every law-related question.  An important part of the learning experience is testing your own knowledgeable opinions and conclusions.  You will not be down-graded or considered absent for venturing an incorrect answer.  You should, however, be sufficiently familiar with the cases, notes, questions and examples to discuss them when called upon to do so. 
H.
Attendance and Decorum:

I will take attendance at the beginning of each class by asking you to sign in for the class on a roll sheet.  If you are not signed in, you are absent.  IN ACCORDANCE WITH SCHOOL RULES, IF YOU MISS MORE THAN FOUR (4) 1 ½   HOUR CLASSES, YOU WILL BE ACADEMICALLY DISMISSED FROM THE COURSE.

You should be in your seat at the commencement of class to be counted as present for the class.  Once again it is fairly inconsiderate of the other students and of the professor to walk in late.  Similarly, you should not leave until the end of class.  If you have an emergency that causes you to have to leave during the class, please do so unobtrusively.  If you have a disability which prevents you from remaining in your seat during the class, please contact the Registrar or the Academic Dean.

It should go without saying but I don’t expect that cell phones, I-pods, head phones, blackberries or pagers and the like will be seen, heard or used in the classroom.  You may use your computer but it should be open to course related materials and not to your email, eBay etc.  Also, it is considerably more important that you hear and understand what is said in class than that you record every single word.
I.
Seating Chart:

A seating chart will be distributed at the beginning of the second class session.  Please print your full name legibly in the seat you choose for your permanent seat.  I would rather you not change your permanent seat but if you must please notify me so that I can make the appropriate change on the chart.

J.
Office Hours:

I am delighted to talk with a student or students almost any time. I will remain after class for questions when that is possible.  I will be available by appointment almost every week day  and some weekends as time and my teaching schedule permit.  Please make appointments through the Appointment Book located at the faculty reception desk on the third floor.  If you cannot make a scheduled appointment, please notify the faculty secretary as soon as possible so that another student can see me during that time slot.  If you don’t have an appointment and want to “take your chances”, you are welcome to just drop by my office or to call my extension, 1142.  If none of this works for you, let me know and we’ll work something out. 
K.
Online Contact:

Sometime before the first day of class I will set up a LexisNexis Web Course for this class.   DURING ORIENTATION YOU WILL BE TOLD HOW TO REGISTER WITH LEXISNEXIS.  YOU WILL THEN BE ENROLLED IN THE WEB COURSE FOR MY CLASS AND WILL BE ABLE TO ACCESS MATERIALS POSTED TO THE WEB COURSE SITE.  During the semester I will use this web course to send you emails, make class announcements and post course documents such as this syllabus and charts, questions, outlines and charts that pertain to the topics we will study.  I may also use the web course to post practice exams and sample answers or to administer quizzes.  Finally the web course can be used to hold out-of-class discussions.  


The web course will be important to your success in this class.  It would be a very bad idea to dither about making sure you have access to the site.  You should test your access to the site BEFORE the first day of class.  There are computers in the library if you need one.
L.
Reading Assignments (subject to modification):
	Week
	Subject
	Required Reading
	Recommended Reading

	1
	Introduction

Personal Jurisdiction

(Please complete this reading before the first day of class)


	Check your access to web course

The Rules, pages XVII-XXVIII (“An Outline of the Procedure in a Civil Action”) 
Freer & Perdue 1-59
US Constitution, Art IV, § 1

US Constitution, Amends 5 and 14

28 U.S.C.  § 1257

Practice question - section N, below

	Glannon Examples 3-24


	2
	Personal Jurisdiction


	Freer & Perdue 59-98; 126-138
	Glannon Guide 69-99

	3
	Personal Jurisdiction

In Rem Jurisdiction


	Freer & Perdue 98-126
	Glannon Guide 99-109


	4
	Personal Jurisdiction:

· Long Arm statutes

· Notice


	Freer & Perdue 140-176 
FRCP 4
	Glannon Examples 25-45;   345-365
Glannon Guide 111-130



	5
	Subject Matter Jurisdiction:

· Diversity 


	Freer & Perdue 177-209
US Const. Art. III 

28 U.S.C. §1332
	Glannon Examples 89-107
Glannon Guide 3-24

	6
	Subject Matter Jurisdiction:

· Federal Question 

· Removal


	Freer & Perdue 210-228
U.S. Const, Art III

28 U.S.C. §1331

Freer & Perdue 229-238
28 U.S.C. §§ 1441 and 1446 – 1448

	Glannon Examples 63-87
Glannon Guide 25-50 

Glannon Examples 109-122
Glannon Examples 123-139
Glannon Guide 51-68

	7


	Venue, Transfer and Forum       Non Conveniens

Challenging

            Jurisdiction


	Freer & Perdue 239-240; 243-271
28 U.S.C. §§1391, 1404 and 1406

Freer & Perdue 273-282
FRCP 12
	Glannon Examples 141-173
Glannon Guide 173-193
Glannon Examples 47-61

	8
	Pleadings:

· Complaint

· Voluntary and Involuntary Dismissal

· Defendant’s Options in Response
	Freer & Perdue 283-334
FRCP 7, 8, 9, 10, 12, 41(a) and (b)
Ashcroft v Iqbal, 129 S. Ct. 1937 (decided May 18, 2009) – this case should be in the Freer & Perdue 2010 supplement

	Glannon Guide 279-299
Glannon Examples 367-382

	9
	Pleadings:

· Amendment

· Rule 11



	Freer & Perdue 334-355
FRCP 11 and 15
	Glannon Examples 383-407
Glannon Guide 299-328

	10
	What Law Applies in Federal Court?: Erie
	Freer & Perdue 533-568
US Constitution, Art VI

US Constitution, Amend 10

28 USC §§ 1652 and 2072


	Glannon Examples 177-199
Glannon Guide 195-214

	11
	What Law Applies in Federal Court?: Erie (continued)

	Freer & Perdue 568-582
	Glannon Examples 201-228
Glannon Guide 215-234


	12
	Joinder (By Plaintiffs) and Supplemental Jurisdiction:

●  Claim Joinder by             Plaintiffs

· Permissive Party Joinder by Plaintiffs

      ●  Supplemental Jurisdiction

	Freer & Perdue 641-666
FRCP 18 and 20

Freer & Perdue 753-763

28 U.S.C. §1367
	Glannon Examples 253-270
Glannon Guide 235-254
Glannon Examples 309-342

Glannon Guide 255-278

	13
	Joinder (By Defendants)
· Counterclaims

· Cross-Claims

· Impleader


	Freer & Perdue 666-693
FRCP 13 and 14


	Glannon Examples 271-282


	14
	Joinder (Compulsory)
· Compulsory Joinder

· Intervention

· Interpleader


	Freer & Perdue 693-709
FRCP 19, 22 and 24 

28 U.S.C. §1335, 1397 & 2361
	Glannon Examples 283-307

	15
	Reading Week
	
	


M.
Sample Case Brief, International Shoe Co. v Washington:

A sample case brief for International Shoe v. Washington (casebook p 36) follows.
N. 
Practice question for the first week of class:


In connection with the International Shoe case (p. 36 of your casebook) describe exactly how (pursuant to what authority) the case got to the Supreme Court of the United States.  Would the process be different today?  HINT:  You will have to look in some other books to answer this question.  
Name/citation/page:  International Shoe Co. v Washington, 326 US 310 (1945), page 36
Court: US Sup Ct (Stone)
Parties:  IS, a Delaware corp


   State of Washington
Facts:  Wash unemployment ins system funded by a tax on wages paid for services in the state


IS had no facilities or inventory in Wash


IS employed salesmen in Wash to solicit orders and display the product


The salesmen were supervised from outside of Wash


The rental cost of display facilities was reimbursed to the salesmen by IS


The salesmen received orders and sent them outside of Wash to be accepted or rejected 


(ie the salesmen made no contracts)


The product was shipped from outside of Wash directly to the buyer


The product was invoiced and collections made at the place of shipment


Wash assessed the tax against IS based on the income of the Wash salesmen

Proceedings: Wash served a salesman personally and sent the assessment by registered mail to IS


IS appeared specially at the taxing authority which upheld the tax


The tax commissioner, trial court and Wash Sup court all affirmed the laying of the tax, 


the manner of service and the ability to bind IS to a Wash decision 

 
IS “appealed” to the US Sup Ct from decision of the Sup Court of Wash 

The US Sup Ct affirmed 
Issue(s):  Whether the activities of IS in Wash were such that, consistent with the due process 
clause of the 14th amendment, it could be bound by involuntary proceedings in Wash


(the laying of the tax and manner of service issues are subsidiary)
Rationale below:  The solicitation and product delivery in Wash together with other activities 
(continuous, systematic business, display, salesmen’s residence) were sufficient to 
establish jurisdiction
Rule(s):  (1) A defendant, whether “present” or not within a state, is constitutionally subject to 

jurisdiction if it has “minimum contacts” with the territory 
such that maintenance of the 
suit does not offend “traditional notions of fair play and substantial justice”; 


(2) A “reasonable and just” or “fairness” test is more useful than a “presence” test for 
determining whether the constitutional due process standard has been met

Holding(s):  Since IS’s Wash activities were neither irregular nor casual but systematic and 
continuous,  IS availed itself of the protections of the laws of Wash and the obligation sued 
upon arose out of  IS activities in Wash, it had minimum contacts such that  holding it to 
answer in Wash did not offend “traditional notions of fair play and substantial justice”

Minority opinion: (by Justice Black) – the Court’s “natural justice” standard is too vague to be 
useful; the standard should be that if a corporation chooses to deal with a state’s citizens 
within the state it can, consistent with the 14th amendment, be sued there

Diagram:  none needed

Other related cases:  [to be filled in by student]
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